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AirTouch Communications, Inc. ("AirTouch") hereby seeks a waiver of Sections

0.457,0.459, and 0.461 of the Commission's Rules!, as well as relevant sections of the

Second Confidentiality Order2 so that it may have immediate access to certain

information concerning AirTouch which was submitted under seal by the California

Public Utilities Commission ("CPUC") in this proceeding. The requested material

consists of confidential documents obtained by the CPUC by the California Attorney

General ("AG Excerpts") and submitted to the Commission in support of the CPUC's

Petition to regulate rates for cellular service.3 As a threshold matter, AirTouch submits

that a waiver is not necessary. AirTouch's request for access is limited to its own data,

47 C.F.R. §0.457, 0.459.
See Second Confidentiality Order at lJ[ 20, 24, 31, 34, 41, 44, 45, and 49, PR Docket Nos. 94-103,

94-105,94-106,94-108, DA 95-208, adopted February 9,1995, released February 9,1995 ("The Order").
3 See Order at 12. AirTouch has specifically requested access to the pages of the CPUC Petition
containing the AG Excerpts, as well as any supporting documents submitted with the Affidavit of Ellen
LeVine, which relate to AirTouch.



and thus there will be no public disclosure. The confidentiality concerns usually

implicated in the Commission's rules are simply not at issue here. In any event, Ellen

LeVine, counsel for the CPUC, has advised AirTouch that the CPUC does not object to

the FCC's immediate disclosure to AirTouch of the AG Excerpts relating to the

Company.

As described in the Order, the materials at issue are "excerpted from internal

company marketing documents that disclose the companies' various contemplated

responses to present and anticipated competition, including specific marketing

initiatives.,,4 Parties to the proceeding have expressed concerns regarding the competitive

harm that may occur if the excerpts are released, as well as the legality of disclosure.s

Nevertheless, the Order provides that the AG Excerpts will be released to the parties

subject to a protective order on February 17, 1995 unless a party files an application for

review prior to that date.6

AirTouch requests the instant waiver so that it may review any AG data relating to

its operations prior to release to the other parties. During the course of the AG

proceeding thousands of documents were submitted pursuant to subpoena and we have no

knowledge as to the specific documents that may be released in this proceeding. The

requested waiver will not prejudice the rights of any party and may in fact conserve

Commission and parties' resources in the event that AirTouch determined review of the

Order is unnecessary.

4

6

Id. at If 30.
See. e.g .. Order at m25-27.
See Order at lJIlJI 44,49.



Conversely, denial of the wavier request will severely prejudice AirTouch's due

process rights. The most basic requirement of due process of law is notice and an

opportunity to be heard. An opportunity to be heard is meaningless if the affected parties

have no notice of the nature of the issues to be determined. AirTouch cannot be deemed

to have had notice when it has no knowledge of the contents of the data to be released,

and thus no opportunity to evaluate and comment on the prospects for competitive harm

arising from release of the data. Absent access to the AG Excerpts, AirTouch simply

cannot determine whether it is necessary to challenge the release of the data. The

fundamental requirements of due process, as well as common sense, dictate that

AirTouch be granted access to its own data prior to affording access to the other parties to

the proceeding.



For the reasons discussed herein, AirTouch respectfully requests a limited waiver

so that it may have immediate access to AG materials relating to AirTouch.

Dated: February 15, 1995.
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701 Penn. Ave, N.W., Suite 900
Washington, D.C. 20004
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